Agenda

Sentencing Classification Workgroup — December 7™ 2pm —-4pm

1. Introduction. — Representative Smith

2. Ongoing policy discussions. — Emily Levett (Pew)
a. Adjusting drug trafficking mandatory minimums to better target high-level offenders
i. Review of last meeting’s discussion
ii. Outstanding policy questions
b. Instituting carve-outs to mandatory minimums for armed robbery and aggravated dwelling
burglary
i. Overview of the data on people convicted of armed robbery and aggravated dwelling
burglary
ii. South Carolina’s statutes in context with North Carolina and Virginia
iii. Review of last week’s discussion
iv. Outstanding policy questions
c. Providing greater sentence graduation for common property offenses
i. Review of last week’s discussion
ii. Outstanding policy questions
iii. Summary policy recommendations
d. Bringing South Carolina’s drug statutes into line with neighboring states
i. Review of last meeting’s discussion
ii. Outstanding policy questions
iii. Summary policy recommendations

3. New policy discussions.— Emily Levett (Pew)
a. Make sex offender registration an opt-in requirement, not an opt-out requirement



Adjusting Drug Trafficking Mandatory Minimums to Better Target High-

Level Offenders.—

Review of last meeting’s discussion.—

General agreement to return to a discussion on drug trafficking mandatory minimums; &

General agreement to ensure that any policy forwarded by the Committee should not create an undue

burden on the court.

Outstanding policy questions.—

What narrowly tailored factors could be included in a safety valve or statutory carve-out that would

focus mandatory minimums on serious drug traffickers without unnecessarily slowing the proceedings?

(See example Georgia safety valve at end of packet.)

O

o

Previous convictions: The offender has not been previously been convicted of drug trafficking;
“drug trafficking” means a conviction pursuant to §44-53-370(e), §44-53-375(C), or §44-53-
375(E).

Leader of drug trafficking organization: The offender was not a leader of a drug trafficking

enterprise; “leader” means a person who planned and organized others and acted as a guiding
force to achieve a common goal.

Weapon: The offender did not possess or use a weapon during the crime; “weapon” shall have
the same meaning as put forth in §16-23-405(a).

Injury or death: The offense did not result in death or great bodily injury of a person not party
to the offense; “great bodily injury” shall have the same meaning as put forth in §16-3-
600(B)(1)(a).

Should the state implement a traditional post-conviction safety-valve (option A, below), a pre-trial

safety valve (option b, next page), or should it modify the trafficking statute to provide two tiers of

penalties, one where the minimum can be suspended, and one where the minimum cannot be

suspended (option c, next page)?

Option A — traditional post-conviction safety valve: Implement a post-conviction safety valve for

drug trafficking, whereby judges can sentence the below the mandatory minimum requires if
they find certain mitigating factors.

Option B — pre-trial safety valve: Implement a pre-trial safety valve for drug trafficking

mandatory minimums, whereby consideration of whether the case requires a mandatory



minimum would be argued alongside a plea. If the defendant opts for a trial, then the use of a
safety valve could be considered in a separate motion based on specific mitigating factors.

o Option C—statutory carve-out: Within the trafficking sections, provide two tiers of sentences:
one where the minimum is mandatory and one where it is suspendable if certain factors are
found. (This option looks similar to a policy passed pursuant to S. 1154).

e Should the policy be retroactive?



Instituting Carve-Outs to Armed Robbery and Aggravated Dwelling
Burglary Mandatory Minimums.—

Overview of the data on armed robbery and dwelling burglary.—
e Armed robbery
o Admissions for armed robbery have declined 38% since 2010"
o Average sentence length for armed robbery has been relatively steady since 20102
2010 2016

160 (~13.5 years) 163 months ( ~14 years)
Mandatory minimum = 10 years

e Aggravated burglary of a dwelling (burglary I)
o Admissions for burglary | have declined 32% since 20103
o Average sentence length for burglary | has been relatively steady since 2010*

2010 2016
204 (17 years) 197 months ( ~16.5 years)
Mandatory minimum = 15 years

Review of last meeting’s discussion.—
e General interest in continuing a discussion around carve-outs for South Carolina’s armed robbery
and aggravated burglary of a dwelling statutes &

e Interest in looking at the data on aggravated dwelling burglaries in context with the data on non-
aggravated dwelling burglaries. (See below.)

e Non-aggravated burglary of a dwelling (nonviolent burglary I1)
o Admissions for nonviolent burglary Il have declined by 44% since 2010°
o Average sentence length for nonviolent burglary Il have declined by 15% since
2010°

2010 2016
55 months (~4.5 years) 47 months (~4 years)




South Carolina’s statutes in context with North Carolina and Virginia.—

Armed robbery

State

Sentence

South Carolina’

10— 30 years (does not include attempted armed robbery)

North Carolina®

~3 —~13 years

Virginia9

5 - life*

*Statute includes, alongside armed robbery, robbery by violence (i.e. strangulation, striking or

beating, or assault).

Aggravated burglary of a dwelling

State

Aggravating factors

Sentence

South Carolina™®
(Burglary 1st)

e Actoris armed with deadly weapon; causes injury;
uses or threatens use of a dangerous instrument;

e Actor has two or more convictions for burglary or
similar offenses; or

e The entering occurs in the nighttime.

15 - life

North Carolina™*
(Burglary 1st)

e A person isin actual occupation of the building during
the commission of the crime.

~3 —~13 years

Virginia12

e The entering occurs in the nighttime.

5—-20years

e Actoris armed with a deadly weapon.

20 - life

Outstanding policy questions.—

e If thereis interest in pursuing this policy, what factors should carve conduct out of the mandatory

minimums for armed robbery and burglary I?

Potential carve-outs to South Carolina’s armed robbery mandatory minimum.—

Current statute (10 - 30 years)

Potential Mandatory Minimum Carve-Outs

Committing robbery while armed with a dangerous
weapon, or alleging that one is armed with a dangerous
weapon.

e No actual weapon was brandished.
e Actoris of YOA age (18 to 25)

Potential carve-outs to South Carolina’s burglary | mandatory minimum (15 years).—

Current statute (15 — life)

Potential Mandatory Minimum Carve-Outs

Burglary in the first degree. Entering a dwelling without

consent and with intent to commit a crime, and one of the

following:

e Actoris armed with deadly weapon; causes injury;
uses or threatens use of a dangerous instrument;

e Actor has two or more convictions for burglary or
similar offenses; or

e The entering occurs in the nighttime.

e No one in actual occupation of the building during the
commission of the crime.

e Entering occurred in the nighttime.

e No actual weapon was brandished.

e Actor is of YOA age (18 to 25).

e For defendants who do fall into a carve-out, what should the relief be? Should it be an elimination of

the mandatory minimum? Or a lower minimum mandatory sentence?




Providing Greater Sentence Graduation for Common Property

Offenses.—

Review of last meeting’s discussion.—

e Agreement to apply a graduated sentence policy across common, value-based property offenses; &

e Agreement to standardize tiers across these offenses while maintaining higher penalties for more

severe crimes (forgery crimes and credit card fraud offenses). The tiers across offenses shall be as
follows: (1) SO - $2,000; (2) $2,000 to $5,000; (3) $5,000 to $10,000; and (4) $10,000 and above.

Outstanding policy questions.—
e How should South Carolina sentence these newly created tiers?

Summary policy recommendations.—

Option A:

Value Theft, damage to property and fraud offenses Forgery offenses and credit card fraud offenses
whose felony threshold level was raised to
$2,000 in 2010, as well as check fraud offenses

S0 - $2,000 0 - 30 days 0 - 180 days

$2,000 - $5,000 0-1 year 0 -3 years

$5,000 - $10,000 | O0—5 years 0-—5vyears

$10,000 0—10 years 0—10 years

Impact: Impact: 66 beds in 10 years
e 9% reduction in prison beds for property offenders
Option B:
Value Theft, damage to property and fraud offenses Forgery offenses and credit card fraud offenses
whose felony threshold level was raised to
$2,000 in 2010, as well as check fraud offenses
S0 - $2,000 0—30 days 0-1year
$2,000 - $5,000 0 -3 years 0 -3 years
$5,000 - $10,000 | 0-5 years 0 -5 years
$10,000 0 - 10 years 0 - 10 years

Impact:

Impact: 18 beds in 10 years

e 3% reduction in prison beds for property offenders

Additional details of the above policy recommendations listed on pages 7 and 8.




Policy options for theft, damage to property, and fraud offenses whose felony threshold level was raised to
$2,000 in 2010:

Amount

South Carolina

Option A

Option B

$1,000

$2,000

(S0 - $2,000): 0 — 30 days

(S0 - $2,000): 0 — 30 days

(S0 - $2,000): 0 — 30 days

$3,000

$4,000

$5,000

$6,000

$7,000

$8,000

$9,000

$10,000

(52,000 — $10,000): 0 — 5 years

(52,000 - $5,000): 0 — 1 year

(52,000 - $5,000): 0 — 3 years

(5,000 - $10,000): 0 — 5 years

(5,000 - $10,000): 0 — 5 years

$10,000+

(510,000+): 0 — 10 years

(510,000+): 0 — 10 years

(510,000+): 0 — 10 years

e Policy would carve out offenses with associated values of $2,000 to $5,000 and penalize them with a shorter
maximum sentence.

Penalties would apply to the following crimes: malicious injury to animals or property (16-11-510); malicious injury to tree, house, fence or fixture

(16-11-520); obtaining nonferrous metals unlawfully, disruption of communication or electrical service (16-11-523); larceny (petit and grand) (16-
11-30); stealing of bonds and the like (16-11-40); stealing of livestock and the like (16-11-50); stealing vessels and equipment (16-11-70); shoplifting
(16-3-110); receiving stolen goods (16-13-180); breach of trust with fraudulent intent (16-13-230); obtaining signature or property by false
pretenses (16-13-240); obtaining property under false tokens or letters (16-13-260); failure to return rented objects (16-13-420); fraudulent

acquisition of food stamps (16-13-430); receiving, possessing, concealing, or disposing of a stolen vehicle (16-21-80); unlawful sale or disposal of

personal property subject to a security interest (36-9-410); presenting false claims for payment (38-55-170); damage to a lodging establishment
(45-2-4(B)); stealing from a field (46-1-20); stealing a tobacco plant (46-1-40); stealing produce (46-1-60); commission merchants failing to account

for product (46-1-70); and unlawful purchase or sale of drifted lumber or timber (49-1-50).

Policy options for check fraud offenses with an associated value (i.e. passing checks with insufficient funds):

Amount

South Carolina

Option A

Option A

$500

$1,000

(0-$1,000): 0 - 30 days

$2,000

$3,000

$4,000

$5,000

$6,000

$7,000

$8,000

$9,000

$10,000

$10,000+

(51,0004)
1:'0— 2 years
2+: 30 days — 10 years

(0-$2,000): 0 - 30 days

(0-$2,000): 0 - 30 days

(52,000 - $5,000): 0 — 1 year

(52,000 - $5,000): 0 — 3 years

(5,000 - $10,000): 0 — 5 years

(5,000 - $10,000): 0 — 5 years

(510,000+): 0 — 10 years*

(510,000+): 0 — 10 years*

e Policy would raise the felony theft threshold from $1,000 to $2,000.
e Policy would carve out offenses with associated values of $2,000 to $5,000 and penalize them with a shorter

maximum sentence.

e *Policy would enhance sentences for high-value check-fraud offenses (those with associated values of $10,000

or more) and raise the maximum penalty for those offenses to 10 years.

Penalties would apply to the following crimes: uttering fraudulent checks (currently set at $1,000)(34-11-60), and stopping payment on check

with intent to defraud (currently set at $1,000)(34-11-80).

Policy options for forgery.—




Amount

South Carolina

Option A

Option B

No $

(NoS): 0—3years

$1,000

$2,000

$3,000

$4,000

$5,000

$6,000

$7,000

$8,000

$9,000

$10,000

(51 to $10,000)
F: 0—5 years

(0 — $2,000): 0 — 180 days

(0—-52,000): 0—1 year

(52,000 - $5,000): 0 — 3 years

(52,000 - $5,000): 0 — 3 years

(55,000 - $10,000): 0 — 5 years

(55,000 - $10,000): 0 — 5 years

$10,000+

(10,000+) F: 0 — 10 years

(510,000+) F: 0 — 10 years

(510,000+) F: 0 — 10 years

e Policy would establish the felony theft threshold at $2,000.
e Policy would carve out offenses with associated values between $2,000 and $5,000 and penalize them with a

shorter maximum sentence.

Penalties would apply to the following crime: forgery (16-13-10).

Policy options for value-based credit card fraud offenses.—

Amount South Carolina Option A Option B
Financial Criminally Financial transaction card Financial transaction card
Transaction receiving fraud/criminally receiving goods | fraud/criminally receiving goods
Card Fraud goods

$500 (0 - $500): (0 - $1,000): (0 -$2,000): 0 — 180 days (0—52,000): 0—1 year
0-1year 0 —30 days

$1,000 ($500+):

$2,000 0-5years ($1,000+):

$3,000 0 -5 years (52,000 - $5,000): 0 — 3 years (52,000 - $5,000): 0 — 3 years

$4,000

$5,000

$6,000 (55,000 - $10,000): 0 -5 years ($5,000 - $10,000): 0 -5 years

$7,000

$8,000

$9,000

$10,000

$10,000+ ($10,000+): 0 — 10 years ($10,000+): 0 — 10 years

e Policy would raise the felony theft threshold to $2,000.
e Policy would carve out offenses with associated values between $2,000 to $5,000 and penalize them with a

shorter maximum sentence.

e **Policy would enhance sentences for high-value credit card fraud offenses (those with associated values of

$10,000 or more) and raise the maximum penalty to 10 years.

Penalties would apply to the following crimes: financial transaction card fraud (16-14-60) and criminally receiving goods and services fraudulently
obtained (16-14-80).




Aligning South Carolina Drug Sentences with Neighboring States.—

Review of last meeting’s discussion.—

e Agreement to increase the presumptive threshold differentiating possession and commercial drug
offenses, and the threshold differentiating commercial and trafficking crimes to match that of Alabama
(excluding marijuana, for which Alabama does not have a threshold) and to differentiate sentences for
PWID offenses from other types of commercial activity;

e Agreement to restructure weights and sentences across Schedule | and Schedule Il drugs; &
e Pursuant to testimony from Major Hughey and Captain Bell from the South Carolina Law Enforcement

Division Forensic Services Laboratory, interest in converting drugs that are currently measured in
dosage units (i.e. tablets, pills) to weights.

Outstanding policy questions.—
e How should the committee approach those drugs tied to dosage units or milliliters, not weights?

o Option A: Bring weights into line with other common drugs (i.e. cocaine, methamphetamine).
o Option B: Remove weights for these uncommon drugs (similar to Alabama’s approach).

o Option C: Derive approximate weights for the following dosage units (in consultation with the
SLED Forensic Services Laboratory), and raise weights proportionally to other drugs.

Controlled substances that are currently measured according to dosage units or milliliters:

e Lysergic acid diethylamide (LSD) or its compounds
o Possession: .00005 grams (i.e. 50 micrograms)*
o Commercial offenses: .00005 grams — 100 dosage units™
o Trafficking, level 1: 100 dosage units — 500 dosage units™
o Trafficking, level 2: 500 dosage units — 1,000 dosage units*®
o Trafficking, level 3: 1,000 dosage units or more’

o MDMA/Ecstasy:

Possession: 0 — 15 dosage units*®

Commercial: 15 — 100 dosage units*’

Trafficking, level 1: 100 — 500 dosage units®

Trafficking, level 2: 500 — 1,000 dosage units*

Trafficking, level 3: 1,000+ dosage units®

O O O O

e GHA
Possession: 0 — 20 milliliters (or 20 milligrams)®®
Commercial: 20 milliliters (or 20 milligrams) to 50 milliliters (or 50 milligrams) *

Trafficking: 50 milliliters or more (or 50 milligrams) %




Summary policy recommendations.—

e Impact: 211 beds in 10 years (for all drug reforms listed on pages 10 through 12).

o 10% reduction in prison beds for drug offenders

e Cocaine, cocaine base (crack), methamphetamine, amphetamine.—

Weight

Sentence

0-8g

Possession:

1: 0—-1years
2: 0—3years
3+:0—-5years

8 —28g

Possession with intent to distribute:
1: 0—-10years

2:0—-15years

3+, all priors possession: 5 — 25 years
3+:5—-25years

Distribution and manufacture:
1:0-15years

2: 5-30vyears

3+, all priors possession: 10 — 30 years
3+:10-30 years

28g to 100g

Trafficking:
1:3-10vyears
2:5-30vyears
3+:25—-30 years

100g — 200g

1: 7—-25years
2:7-30vyears
3+:25—-30 years

200g — 400g

25 years

400g+

25 to 30 years

e Narcotics (including heroin).—

Weight

Sentence

0-2g

Possession:

1: 0 -2 years
2:0—-5years
3+:0-5years

2g-4g

Possession with intent to distribute:
1: 0—-10vyears

2: 0—-25years

3+, all priors possession: 5 — 25
3+:5-25

Distribution and manufacture:
1:0-15years

2:5-30vyears

3+, all priors possession: 10 — 30 years
3+: 10 —-30 years

4g—14g

Trafficking:
1. 7—-25years
2+: 25 years

14g - 28g

25 years

28g+

25 —-40vyears

Additional details of the above policy recommendations listed on pages 13 and 14.
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Summary policy recommendations (continued).—

e Marijuana and synthetic marijuana.—

Weight

Sentence

0 - 2.5lbs

Possession:
1: 0—-30 days
2+: 0—1year

2.5lbs to 60lbs

Possession with intent to distribute:
1: 0 -3 years

2: 0—-5years

3+, all priors possession: 0 - 15 years
3+:0—-15years

Distribution and manufacture:
1:0-5years

2:0—-10vyears

3+, all priors possession: 5 — 20 years
3+:5-20vyears

60lbs — 2,000lbs | Trafficking:
1:1-10
2:5-20
3+: 25 years
2,000lbs— 25 years
10,000 Ibs
10,000Ibs+ 25 —30 years

e Methaqualone (also known as Quaaludes).—

Weight Sentence
0-8g Possession:
1: 0 — 6 months
2+:0—-1vyear
8-28g Possession with intent to distribute: Distribution and manufacture:
1: 0 -3 years 1:0-5years
2:0—-5years 2:0—-10vyears
3, all priors possession: 0 — 15 years 3, all priors possession: 5 — 20 years
3+:0—-15years 3+:5-20vyears
28g to 150g 1:1-10vyears
2+: 25 years
150g — 1.5kg 25 years
1.5kg — 15kg 25 years
15kg+ 25-30years

Additional details of the above policy recommendations listed on pages 15 and 16.

11



Summary policy recommendations (continued).—

e All other schedule | and Il controlled substances.—

Weight Sentence

0-8g Possession:
1: 0 — 6 months
2+:0—-1vyear

More than 8g PWID: Distribution and Manufacture:
1: 0 -3 years 1:0—-5years
2: 0—-5years 2:0—-10vyears
3, all priors possession: 0 — 15 years 3, all priors possession:
3+:0—-15years 5-20years

3+:5-20vyears

Additional details of the above policy recommendation listed on page 17.

12
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Cocaine, cocaine base, methamphetamine, amphetamine

® Raises the presumptive threshold differentiating possession and commercial drug offenses to match Alabama( 8g).
e Raises the threshold differentiating commercial and trafficking offenses to match Alabama (28g).

e Differentiates sentences for PWID from sentences for other types of commercial drug activity.

Offense Distribution and Manufacture Possession with Intent to Distribute
1* offense 0- 15 years 0- 10 years
2" offense 5—-30years 0 - 25 years
3% offense, all priors possession: 10— 30 years 5—-25 years
3"+ offense 10— 30 years 5—25 years

e Accordingly adjusts possession offenses (such that they are lesser sentences than PWID offenses).

Weight Current Law Workgroup Recommendation*
Amount Amount Sentence Amount Sentence
Otolg 0-1g Possession: 0-8g Possession:
1:0-3 1:0-1
2: 0-5 2: 0-3
3+:0-10 3+:0-5
1gto 2g 1-10g Commercial:
2gto 3g 1:0-15
3gto4g 2: 5-30
4g to 5g 3+, all priors possession:
5g to 6g 10-30
6gto 7g 3+:10-30
7g to 8g
8g to 9g 8-28g PWID:
9g to 10g 1:0-10
10gto 11g 2:0-15
11gto 12g 3+, all priors possession:
12g to 13g 5-25
3+:5-25

13gto 14g
14g to 15g
15g to 16g

Distribution and

16gto 17g Manufacture:

17g to 18g ;05— 1350

18g to 19g Co :
3+, all priors possession:

19g to 20g 10-30

208 to 3% 3+:10-30

30g to 40g
40g to 50g
50g to 60g
60g to 70g
70g to 80g
80g to 90g
90g to 100g
100g to 200g

200g to 300g
300g to 400g
400g+

*Workgroup recommendation would adjust sentences for manufacture of methamphetamine; the offense would
continue to be violent pursuant to 16-1-60.
*Underlined sentences denote sentences that cannot be suspended.



Narcotics (including heroin)
Raises the presumptive threshold differentiating possession and commercial drug offenses to 2g to match Alabama.
Does not change the trafficking threshold or trafficking offenses (South Carolina’s trafficking threshold — 4g —

Weights

currently aligns with neighbor states).

Differentiates sentences for PWID from sentences for other types of commercial drug activity.

Offense

Distribution and Manufacture

Possession with Intent to Distribute

1" offense

0 - 15 years

0— 10 years

2" offense

5-30years

0—25 years

3"+ offense, all priors possession:

10— 30 years

5-25 years

3"+ offense

10— 30 years

5 —25 years

Amount

Sentence Amount

Sentence

14

Oto.lg

0-0.13g

1gto.2g

(2 grains) of heroin; 0 - .26g of
opium or morphine

(no weight threshold
otherwise)

.2g to .4g

.4g to .6g

.6g to .8g

.8gto.lg

1gto 1.2g

1.2gto 1.4g

1.4g-1.6g

1.6gto 1.8¢g

1.8g-2g

2gto 2.2g

2.2g—-2.4g

2.4g—2.6g

2.6g—2.8g

2.8g—3g

3g-3.2g

3.2g-3.4g

3.4g-3.6g

3.6t03.8g

3.8gto 4g

4g to 5g

5g to 6g

6gto7g

7g to 8g

8g to 9g

9g to 10g

10g to 20g

20g to 30g

30g to 40g

Possession’®: 0-2g
1:0-2
2:0-5

3+:0-5

*Underlined sentences denote sentences that cannot be suspended.

Possession:
1:0-2
2:0-5
3+:0-5




Marijuana

15

e Raises the presumptive threshold differentiating possession and commercial drug offenses to 2.51bs.

e Raises the threshold differentiating commercial and trafficking offenses to 60lbs.

o Differentiates sentences for PWID from sentences for other types of commercial drug activity.

Offense Distribution and Manufacture Possession with Intent to Distribute
1" offense 0-5 years 0 -3 years
2" offense 0 - 10 years 0 -5 years
37 offense, all priors possession: 5-20years 0— 15 years
3"+ offense 5—20 years 0 - 15 years
Weight Current Law Workgroup Recommendation
Amount Amount Sentence Amount Sentence
0to 10g 0 —28g (marijuana) Possession”: 0-2.5lbs Possession:
10g to 20g 0 — 10g (hashish) 1: 0—30 days 1:0-30years
20g to 30g 2+:0-1year 2+:0-1year
30g to 40g 28g — 10lbs Commercial:*
40g to 50g 1: 05 years
50g to 100g 2:0—10years
100g to 200g 3+, all priors possession:
200g to 300g 520 years
300g to 400g 3+: 5 —20 years
400g to 1lb
1lb to 5lb
2lb to 3lb 2.5Ibs to 10lbs PWID:
3Ib to 4lb 1: 0 -3 years
4lb to 5Ib 2:0-5years
5lb to 6lb 3+, all priors possession: 5 —
6lb to 7Ib LI
3+:5—15 years
71b to 8lb
8lb to 9lb Distribution and
10lb to 20lb Manufacture:
20lb to 30lb 1: 05 years
30lb to 40Ib 2:0—-10years
201b 10 501b g-l: gg 5:::: possession:
50lb to 60Ib 3+::5—15 years
60lb to 70Ib
70Ib to 80Ib
80Ib to 90Ib
90Ib to 100lb

100Ib to 110lb

110Ib to 120lb

120 Ib to 130lb

130Ib to 140lb

140Ib to 1501b

150Ib to 160Ib

170Ib to 180lb

190Ib to 200Ib

2001Ib to 2,000lb

2,000 to 10,000
Ibs

10,0001b+

*Underlined sentences denote sentences that cannot be suspended.
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Methaqualone

e (Creates a presumptive threshold differentiating possession and commercial drug offenses at 8g.

e Raises the threshold differentiating commercial/possession offenses and trafficking offenses at 28g.

e Differentiates sentences for PWID from sentences for other types of commercial drug activity (i.e. distribution,

manufacture).
Offense Distribution and Manufacture Possession with Intent to Distribute
1" offense 0-5 years 0 -3 years
2" offense 0- 10 years 0-5 years
3"+ offense, all priors possession: 5—-20years 0 - 15 years
3"+ offense 5—20 years 0- 15 years
Weight Current Law Workgroup Recommendation
Amount Amount Sentence Amount Sentence
Oto 5g 0-15g Possession: 0-8g Possession:
S5gto10g 1: 0— 6 months 1: 0 — 6 months
2+:0—1year 2+:0—-1year
10g to 15g 8-28g PWID:
Commercial: 1: 0 -3 years
1: 0-5years 2: 0-5years
2: 0—10years 3, all priors possession: 0 —
3, all priors possession: 15 years
5—20 years 3+:0—-15 years
3+:5—20 years
15g to 20g Dist. + Manufacture
20g to 25g 1: 0 -5 years
2: 0—-10years
3, all priors possession:
5—20years
3+:5—20 years

25g to 30g

30g to 35g

35g to 40g

45g to 50g

50g to 100g
100g to 150g
150g to 200g
200g to 300g
300g to 400g
400g to 500g
500g to 600g
600g to 700g
700g to 800g
800g to 900g
900g to 1kg
1kg to 2kg
2kg to 3kg
3kg to 4kg
4kg to 5kg
Skg to 10kg
10kg to 15kg
15kg+

*Underlined sentences denote sentences that cannot be suspended.



All other Schedule | and Il drugs

Creates a presumptive threshold differentiating possession and commercial drug offenses at 8g.

Amount

17

Differentiates sentences for PWID from sentences for other types of commercial drug activity.

Offense Distribution and Manufacture Possession with Intent to Distribute
1* offense 0 -5 years 0 -3 years

2" offense 0- 10 years 0-5 years

3% offense, all priors possession: 5-20 years 0— 15 years

3"+ offense 5—20years 0 — 15 years

Sentence

Amount

Sentence

P 31
None Possession:

1: 0— 6 months
2:0—1year

Less than 8g

*Underlined sentences denote sentences that cannot be suspended.

Possession:
1: 0 — 6 months
2+:0—1 year




Overview of the data on people convicted of kidnapping.—

Admissions for people convicted of kidnapping have declined by 28 percent since 2006. As of 2016,
there were 1,132 people in prison for kidnapping offenses.—

Prison Admissions, Kidnapping, FY 07 -16
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63 percent of people in prison for kidnapping are registered as a sex offender; 37 percent are not
registered as a sex offender (note that some people may be registered for other convictions).—
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Policy: Kidnapping

For those convicted of kidnapping, make sex offender registration an opt-in requirement, not an opt-
out requirement

Currently, people convicted for kidnapping are automatically required to register as a sex offender,
unless the judge makes a finding on the record that the offense did not include a criminal sexual offense
or an attempted criminal sexual offense. Of the people currently in prison on a kidnapping charge, 63
percent are required to register as a sex offender.

To ensure that people convicted of kidnapping whose offenses were not sexual in nature are not
required to register, render sex offender registration for kidnapping offenses an opt-in requirement.
Under this scenario, to put someone convicted of kidnapping on the sex offender registration list, a judge
would have to make a finding on the record that the offense was sexual in nature.
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Endnotes

Does not include attempted armed robbery; includes admissions for new criminal convictions only
Includes life sentences using a 40-year stand-in average; use sentences for new criminal convictions; excludes YOA sentences.

3 Lo _— _—
Includes admissions for new criminal convictions only.
Includes life sentences using a 40-year stand-in average; uses sentences for new criminal convictions; excludes YOA sentences.

5 . . -
Includes admissions for new criminal convictions only.

6 Includes life sentences using a 40-year stand-in average; uses sentences for new criminal convictions; excludes YOA sentences
75.C. Code Ann § 16-11-330(A).

N.C. Gen. Stat. § 14-87.

°Va. Code Ann. § 18.2-58.

1°s.C. Code Ann § 16-11-311.

" N.C. Gen. Stat. § 14-52.

2 Va. Code Ann. § 18.2-91.

5.C. Code Ann. § 44-53-370(d)(4).
'*5.C. Code Ann. § 44-53-370(b)(1).
35.C. Code Ann. § 44-53-370(e)(5)(a).
'¢5.C. Code Ann. § 44-53-370(e)(5)(b).
7'5.C. Code Ann. § 44-53-370(e)(5)(c).
'85.C. Code Ann. § 44-53-370(d)(4).
'5.C. Code Ann. § 44-53-370(b)(2).
%%5.C. Code Ann. § 44-53-370(e)(8)(a).
1'5.C. Code Ann. § 44-53-370(e)(8)(b).
25.C. Code Ann. § 44-53-370(e)(8)(b).
?35.C. Code Ann. § 44-53-370(d)(4).
?*5.C. Code Ann. § 44-53-370(b)(2).
»5.C. Code Ann. § 44-53-370(e)(7).
?®5.C. Code Ann. § 44-53-370(d)(1).
77'5.C. Code Ann. § 44-53-370(d)(1);In South Carolina, weight of the controlled substances gives rise to an assumption of intent to distribute, though intent would still
need to be proven at trial.

?®5.C. Code Ann. § 44-53-370(d)(2).
?%5.C. Code Ann. § 44-53-370(b)(2)
%05.C. Code Ann. § 44-53-370(e)(1).
*5.C. Code Ann. § 44-53-370(d)(2)
*25.C. Code Ann. § 44-53-370(b)(2)
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House Bill 349 (AS PASSED HOUSE AND SENATE)
By: Representatives Golick of the 40", Hatchett of the 150", Coomer of the 14™, Pak of the
108™, Oliver of the 82", and others

A BILL TO BEENTITLED
AN ACT

To amend Chapter 7 of Title 5 of the Official Code of Georgia Annotated, relating to appeal
or certiorari by the state in criminal cases, so as to provide the state with more direct appeal
rights; to provide the state with cross appeal rights; to provide for cross-references; to
provide for liberal construction of the chapter; to amend Part 1 of Article 2 of Chapter 13 of
Title 16, Title 17, Article 3A of Chapter 5 of Title 40, and Title 42 of the Official Code of
Georgia Annotated, relating to schedules, offenses, and penalties for controlled substances,
criminal procedure, suspension of driver's license for certain drug offenses, and penal
institutions, respectively, so as to enact provisions recommended by the Governor's Special
Council on Criminal Justice Reform in Georgia; to change provisions relating to sentencing
for trafficking in certain drugs; to provide for definitions; to clarify provisions relating to the
weight or quantity of controlled substances and marijuana; to change provisions relating to
sentencing serious violent offenders, certain sexual offenders, and repeat offenders; to create
the Georgia Council on Criminal Justice Reform and provide for its members, chairperson,
other officers, committees, staff, and funding; to allow a drug court or mental health court
division judge to order the Department of Driver's Services to change a defendant’s driving
privileges for participants in their court programs under certain circumstances; to delete
definitions; to change terms of a probated sentence; to amend Part 7 of Article 7 of Chapter
3 of Title 20 of the Official Code of Georgia Annotated, relating to HOPE scholarships and
grants, so as to provide that incarcerated individuals who qualify for HOPE GED vouchers
may use such vouchers within 24 months of release; to amend Article 2 of Chapter 8 of Title
24 of the Official Code of Georgia Annotated, relating to admissions and confessions, so as
to change provisions relating to a child's description of sexual contact or physical abuse; to
amend Code Section 35-3-37 of the Official Code of Georgia Annotated, relating to review
of individual's criminal history record information, definitions, and privacy considerations,
so as to clarify provisions relating to record restriction involving certain felony offenses; to
change provisions relating to the application of the Code section to arrests occurring prior
to July 1, 2013; to amend Code Section 42-9-43 of the Official Code of Georgia Annotated,

relating to information to be considered by the State Board of Pardons and Paroles generally,

H. B. 349
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so as to define terms applicable to issuing medical reprieves to entirely incapacitated persons
suffering a progressively debilitating terminal illness; to amend Code Section 49-5-183.1 of
the Official Code of Georgia Annotated, relating to notice to alleged child abuser of
classification, procedures, notification to division, and children under 14 years of age not
required to testify, so as to correct a cross-reference; to provide for related matters; to provide

for an effective date and applicability; to repeal conflicting laws; and for other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Chapter 7 of Title 5 of the Official Code of Georgia Annotated, relating to appeal or
certiorari by the state in criminal cases, is amended by revising Code Section 5-7-1, relating
to orders, decisions, or judgments appealable and defendant's right to cross appeal, as
follows:
"5-7-1.
(@) An appeal may be taken by and on behalf of the State of Georgia from the superior
courts, state courts, €tty-Cotrt-of-Atlanta; and juvenile courts and such other courts from
which a direct appeal is authorized to the Court of Appeals of Georgia and the Supreme
Court of Georgia in criminal cases and adjudication of delinquency cases in the following
instances:
(1) From an order, decision, or judgment setting aside or dismissing any indictment,
accusation, or a petition alleging that a child has committed a delinquent act, or any count
thereof;
(2) From an order, decision, or judgment arresting judgment of conviction or
adjudication of delinquency upon legal grounds;
(3) From an order, decision, or judgment sustaining a plea or motion in bar, when the
defendant has not been put in jeopardy;
(4) From an order, decision, or judgment suppressing or excluding evidence illegally
seized or excluding the results of any test for alcohol or drugs in the case of motions
made and ruled upon prior to the impaneling of a jury or the defendant being put in
jeopardy, whichever occurs first;

(5) From an order, decision, or judgment excluding any other evidence to be used by the

state at trial on any motion filed by the state or defendant at least 30 days prior to trial and

ruled on prior to the impaneling of a jury or the defendant being put in jeopardy,

whichever occurs first, if:
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(A) Notwithstanding the provisions of Code Section 5-6-38, the notice of appeal filed

pursuant to this paragraph is filed within two days of such order, decision, or judgment;

and

(B) The prosecuting attorney certifies to the trial court that such appeal is not taken for

purpose of delay and that the evidence is a substantial proof of a material fact in the

proceeding;
£5)(6) From an order, decision, or judgment of a court where the court does not have

jurisdiction or the order is otherwise void under the Constitution or laws of this state;
£6)(7) From an order, decision, or judgment of a superior court transferring a case to the
juvenile court pursuant to subparagraph (b)(2)(B) of Code Section 15-11-28 or subsection
(b) of Code Section 17-7-50.1;

A(8) From an order, decision, or judgment of a court granting a motion for new trial or

an extraordinary motion for new trial,
£8)(9) From an order, decision, or judgment denying a motion by the state to recuse or
disqualify a judge made and ruled upon prior to the defendant being put in jeopardy; or
£9)(10) From an order, decision, or judgment issued pursuant to subsection (c) of Code
Section 17-10-6.2.
(b) Inany instance in which any appeal is taken by and on behalf of the State of Georgia
in a criminal case, the defendant shall have the right to cross appeal. Such cross appeal
shall be subject to the same rules of practice and procedure as provided for in civil cases
under Code Section 5-6-38.

(c) In any instance in which the defendant in a criminal cases applies for and is granted an

interlocutory appeal as provided Code Section 5-6-34 or an appeal is taken pursuant to

Code Section 17-10-35.1, the state shall have the right to cross appeal on any matter ruled

on prior to the impaneling of a jury or the defendant being put in jeopardy. Such cross

appeal shall be subject to the same rules of practice and procedure as provided for in civil

cases under Code Section 5-6-38. The state shall not be required to obtain a certificate of

immediate review for such cross appeal.”

SECTION 2.

Said chapter is further amended by revising subsection (b) of Code Section 5-7-2, relating
to certification required for immediate review of nonfinal orders, decisions, or judgments,

as follows:

"(b) A certificate of immediate review shall not be required from an:
(1) Order, decision, or judgment suppressing or excluding tHegaty-setzed evidence as
set forth in paragraph (4) or (5) of subsection (a) of Code Section 5-7-1; or
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(2) Order, decision, or judgment described in paragraph (1) or (7) of subsection (a) of
Code Section 5-7-1."

SECTION 3.

Said chapter is further amended by adding a new Code section to read as follows:
"5-7-6.

This chapter shall be liberally construed to effectuate the purposes stated in this chapter.”

SECTION 4.

Part 1 of Article 2 of Chapter 13 of Title 16 of the Official Code of Georgia Annotated,

relating to schedules, offenses, and penalties for controlled substances, is amended by

revising Code Section 16-13-31, relating to trafficking in cocaine, illegal drugs, marijuana,

or methamphetamine and penalties, as follows:
"16-13-31.

(@)(1) Any person who krowingly sells, manufactures, delivers, or brings into this state
or who is krewingly in possession of 28 grams or more of cocaine or of any mixture with
a purity of 10 percent or more of cocaine, as described in Schedule 11, in violation of this
article commits the felony offense of trafficking in cocaine and, upon conviction thereof,
shall be punished as follows:

(A) If the quantity of the cocaine or the mixture involved is 28 grams or more, but less

than 200 grams, the person shall be sentenced to a mandatory minimum term of

imprisonment of ten years and shall pay a fine of $200,000.00;

(B) If the quantity of the cocaine or the mixture involved is 200 grams or more, but less

than 400 grams, the person shall be sentenced to a mandatory minimum term of

imprisonment of 15 years and shall pay a fine of $300,000.00; and

(C) If the quantity of the cocaine or the mixture involved is 400 grams or more, the

person shall be sentenced to a mandatory minimum term of imprisonment of 25 years

and shall pay a fine of $1 million.
(2) Any person who knoewtnaghy sells, manufactures, delivers, or brings into this state or
who is knewingly in possession of any mixture with a purity of less than 10 percent of
cocaine, as described in Schedule 11, in violation of this article commits the felony
offense of trafficking in cocaine if the total weight of the mixture multiplied by the
percentage of cocaine contained in the mixture exceeds any of the quantities of cocaine
specified in paragraph (1) of this subsection. Upon conviction thereof, such person shall
be punished as provided in paragraph (1) of this subsection depending upon the quantity

of cocaine such person is charged with krowinghy selling, manufacturing, delivering, or
bringing into this state or knewingly possessing.

H. B. 349
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132 (b) Any person who krewinghy sells, manufactures, delivers, brings into this state, or has
133 possession of 4 four grams or more of any morphine or opium or any salt, isomer, or salt
134 of an isomer thereof, including heroin, as described in Schedules I and 11, or 4 four grams
135 or more of any mixture containing any such substance in violation of this article commits
136 the felony offense of trafficking in illegal drugs and, upon conviction thereof, shall be

137 punished as follows:

138 (1) If the quantity of such substances involved is 4 four grams or more, but less than 14
139 grams, the person shall be sentenced to a mandatory minimum term of imprisonment of
140 five years and shall pay a fine of $50,000.00;

141 (2) If the quantity of such substances involved is 14 grams or more, but less than 28
142 grams, the person shall be sentenced to a mandatory minimum term of imprisonment of
143 ten years and shall pay a fine of $100,000.00; and

144 (3) If the quantity of such substances involved is 28 grams or more, the person shall be
145 sentenced to a mandatory minimum term of imprisonment of 25 years and shall pay a fine

146 of $500,000.00.
147 (c) Any person who krowinghy sells, manufactures, grows, delivers, brings into this state,
148 or has possession of a quantity of marijuana exceeding 48 ten pounds commits the offense

149 of trafficking in marijuana and, upon conviction thereof, shall be punished as follows:

150 (1) If the quantity of marijuana involved is in excess of 46 ten pounds, but less than
151 2,000 pounds, the person shall be sentenced to a mandatory minimum term of
152 imprisonment of five years and shall pay a fine of $100,000.00;

153 (2) If the quantity of marijuana involved is 2,000 pounds or more, but less than 10,000
154 pounds, the person shall be sentenced to a mandatory minimum term of imprisonment of
155 seven years and shall pay a fine of $250,000.00; and

156 (3) If the quantity of marijuana involved is 10,000 pounds or more, the person shall be
157 sentenced to a mandatory minimum term of imprisonment of 15 years and shall pay a fine
158 of $1 million.

159 (d) Any person who kroewirghy sells, manufactures, delivers, or brings into this state 200
160 grams or more of methaqualone or of any mixture containing methaqualone, as described
161 in paragraph (6) of Code Section 16-13-25, in violation of this article commits the felony
162  offense of trafficking in methaqualone and, upon conviction thereof, shall be punished as
163  follows:

164 (1) Ifthe quantity of the methaqualone or the mixture involved is 200 grams or more, but
165 less than 400 grams, the person shall be sentenced to a mandatory minimum term of
166 imprisonment of five years and shall pay a fine of $50,000.00; and

H. B. 349
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167 (2) Ifthe quantity of the methaqualone or the mixture involved is 400 grams or more, the
168 person shall be sentenced to a mandatory minimum term of imprisonment of 15 years and
169 shall pay a fine of $250,000.00.

170 (e) Any person who knewinghy sells, delivers, or brings into this state or has possession
171 of 28 grams or more of methamphetamine, amphetamine, or any mixture containing either
172 methamphetamine or amphetamine, as described in Schedule I, in violation of this article
173 commits the felony offense of trafficking in methamphetamine or amphetamine and, upon

174 conviction thereof, shall be punished as follows:

175 (1) If the quantity of methamphetamine, amphetamine, or a mixture containing either
176 substance involved is 28 grams or more, but less than 200 grams, the person shall be
177 sentenced to a mandatory minimum term of imprisonment of ten years and shall pay a
178 fine of $200,000.00;

179 (2) If the quantity of methamphetamine, amphetamine, or a mixture containing either
180 substance involved is 200 grams or more, but less than 400 grams, the person shall be
181 sentenced to a mandatory minimum term of imprisonment of 15 years and shall pay a fine
182 of $300,000.00; and

183 (3) If the quantity of methamphetamine, amphetamine, or a mixture containing either
184 substance involved is 400 grams or more, the person shall be sentenced to a mandatory
185 minimum term of imprisonment of 25 years and shall pay a fine of $1 million.

186 (F) Any person who kroewirghy manufactures methamphetamine, amphetamine, or any
187 mixture containing either methamphetamine or amphetamine, as described in Schedule 11,
188 in violation of this article commits the felony offense of trafficking methamphetamine or

189 amphetamine and, upon conviction thereof, shall be punished as follows:

190 (1) If the quantity of methamphetamine, amphetamine, or a mixture containing either
191 substance involved is less than 200 grams, the person shall be sentenced to a mandatory
192 minimum term of imprisonment of ten years and shall pay a fine of $200,000.00;

193 (2) If the quantity of methamphetamine, amphetamine, or a mixture containing either
194 substance involved is 200 grams or more, but less than 400 grams, the person shall be
195 sentenced to a mandatory minimum term of imprisonment of 15 years and shall pay a fine
196 of $300,000.00; and

197 (3) If the quantity of methamphetamine, amphetamine, or a mixture containing either
198 substance involved is 400 grams or more, the person shall be sentenced to a mandatory
199 minimum term of imprisonment of 25 years and shall pay a fine of $1 million.

200 (9)(1) '

201 ection-16-13-2,-with-respect-to-any-person

202
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2) The district attorney may move the sentencing court to impose a reduced or

suspended sentence upon any person who is convicted of a violation of this Code section
ane who provides substantial assistance in the identification, arrest, or conviction of any
of his or her accomplices, accessories, coconspirators, or principals. Upon good cause
shown, the motion may be filed and heard in camera. The judge hearing the motion may

impose a reduced or suspended sentence if he or she finds that the defendant has rendered

such substantial assistance.

(2)(A) In the court's discretion, the judge may depart from the mandatory minimum

sentence specified for a person who is convicted of a violation of this Code section as

set forth in subparagraph (B) of this paragraph if the judge concludes that:

(1) The defendant was not a leader of the criminal conduct;

(ii) The defendant did not possess or use a weapon during the crime;

(ii1) The criminal conduct did not result in a death or serious bodily injury to a person

other than to a person who is a party to the crime;

(iv) The defendant has no prior felony conviction; and

(v) The interests of justice will not be served by the imposition of the prescribed

mandatory minimum sentence.

(B) The sentencing departure ranges pursuant to subparagraph (A) of this paragraph

shall be as follows:

(i) _Any person convicted of violating paragraph (1) of subsection (b) or (d) of this

Code section, two years and six months to five years imprisonment and a fine of not
less than $25,000.00 nor more than $50,000.00:

(i) _Any person convicted of violating paragraph (1) of subsection (c) of this Code

section, two vears and six months to five years imprisonment and a fine of not less
than $50,000.00 nor more than $100,000.00;

(iii) Any person convicted of violating paragraph (2) of subsection (c) of this Code

section, three years and six months to seven years imprisonment and a fine of not less
than $125,000.00 nor more than $250,000.00;
(iv) _Any person convicted of violating subparagraph (a)(1)(A), paragraph (2) of

subsection (a), relating to the guantity of drugs specified in subparagraph (a)(1)(A)

of this Code section, or paragraph (1) of subsection (e) or (f) of this Code section, five

to ten years imprisonment and a fine of not less than $100,000.00 nor more than
$200,000.00;
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(v) Any person convicted of violating paragraph (2) of subsection (b) of this Code

section, five to ten years imprisonment and a fine of not less than $50,000.00 nor
more than $100,000.00;
(vi) Any person convicted of violating subparagraph (a)(1)(B). paragraph (2) of

subsection (a), relating to the quantity of drugs specified in subparagraph (a)(1)(B)

of this Code section, or paragraph (2) of subsection (e) or (f) of this Code section,

seven vyears and six months to 15 years imprisonment and a fine of not less than
$150,000.00 nor more than $300,000.00:

(vii) Any person convicted of violating paragraph (3) of subsection (c) of this Code

section, seven vears and six months to 15 years imprisonment and a fine of not less
than $500,000.00 nor more than $1 million;

(viii) Any person convicted of violating paragraph (2) of subsection (d) of this Code

section, seven years and six months to 15 years imprisonment and a fine of not less
than $125,000.00 nor more than $250,000.00;

(ix)_Any person convicted of violating paragraph (3) of subsection (b) of this Code

section, 12 years and six months to 25 years imprisonment and a fine of not less than
$250,000.00 nor more than $500,000.00: and
(x) _Any person convicted of violating subparagraph (a)(1)(C), paragraph (2) of

subsection (a), relating to the quantity of drugs specified in subparagraph (a)(1)(C)

of this Code section, or paragraph (3) of subsection (e) or (f) of this Code section,

12 vears and six _months to 25 years imprisonment and a fine of not less than
$500,000.00 nor more than $1 million.

(C) Ifajudge reduces the mandatory minimum sentence pursuant to this paragraph, the

judge shall specify on the record the circumstances for the reduction and the interests

served by such departure. Any such order shall be appealable by the State of Georqia

pursuant to Code Section 5-7-1.

(D) As used in this paragraph, the term:

(i) 'Leader' means a person who planned and organized others and acted as a guiding

force in order to achieve a common goal.

(i1) "Weapon' shall have the same meaning as set forth in Code Section 16-11-127.1.

(3) Inthe court's discretion, the judge may depart from the mandatory minimum sentence

specified in this Code section for a person who is convicted of a violation of this Code

section when the prosecuting attorney and the defendant have agreed to a sentence that

is below such mandatory minimum.

(h) Any person who violates any provision of this Code section shall be punished as

provided for in the applicable mandatory minimum punishment and for not more than 30

years of imprisonment and by a fine not to exceed $1 million.

H. B. 349
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275 (1) _Notwithstanding Code Section 16-13-2, any sentence imposed pursuant to this Code

276 section shall not be reduced by any earned time, early release, work release, leave, or other

277 sentence-reducing measures under programs administered by the Department of

278 Corrections, the effect of which would be to reduce the period of incarceration ordered by

279 the sentencing court or any form of pardon, parole, or commutation of sentence by the State

280 Board of Pardons and Paroles; provided, however, that during the final year of

281 incarceration, a defendant so sentenced shall be eligible to be considered for participation

282 in a Department of Corrections administered transitional center or work release program.”

283 SECTION 5.

284  Said part is further amended by revising Code Section 16-13-31.1, relating to trafficking in
285 ecstacy and penalties, as follows:

286  "16-13-31.1.

287  (a) Any person who krewinghy sells, manufactures, delivers, brings into this state, or has
288 possession of 28 grams or more of 3, 4-methylenedioxyamphetamine or 3,
289  4-methylenedioxymethamphetamine, or any mixture containing 3,
290 4-methylenedioxyamphetamine or 3, 4-methylenedioxymethamphetamine as described in
291 Schedule I, in violation of this article commits the felony offense of trafficking in 3,
292 4-methylenedioxyamphetamine or 3, 4-methylenedioxymethamphetamine and, upon
293 conviction thereof, shall be punished as follows:

294 (1) If the quantity of such substance involved is 28 grams or more, but less than 200
295 grams, the person shall be sentenced to a mandatory minimum term of imprisonment of
296 three years but not more than 30 years and shall pay a fine of not less than $25,000.00 nor
297 more than $250,000.00;

298 (2) If the quantity of such substance involved is 200 grams or more, but less than 400
299 grams, the person shall be sentenced to a mandatory minimum term of imprisonment of
300 five years but not more than 30 years and shall pay a fine of not less than $50,000.00 nor
301 more than $250,000.00; and

302 (3) If the quantity of such substance involved is 400 grams or more, the person shall be
303 sentenced to a mandatory minimum term of imprisonment of ten years but not more than
304 30 years and shall pay a fine of not less than $100,000.00 nor more than $250,000.00.
305 (b)(1) In the court's discretion, the judge may depart from the mandatory minimum
306 sentence specified for a person who is convicted of a violation of this Code section as set
307 forth in paragraph (2) of this subsection if the judge concludes that:
308 (A) The defendant was not a leader of the criminal conduct;
309 (B) The defendant did not possess or use a weapon during the crime;
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(C) The criminal conduct did not result in a death or serious bodily injury to a person

other than to a person who is a party to the crime;

(D) The defendant has no prior felony conviction; and

(E) The interests of justice will not be served by the imposition of the prescribed

mandatory minimum sentence.

(2) The sentencing departure ranges pursuant to paragraph (1) of this subsection shall be

as follows:

(A) Any person convicted of violating paragraph (1) of subsection (a) of this Code

section, one year and six months to 30 years imprisonment and a fine of not less than
$12,500.00 nor more than $250,000.00;

(B) Any person convicted of violating paragraph (2) of subsection (a) of this Code

section, two years and six months to 30 years imprisonment and a fine of not less than
$25,000.00 nor more than $250,000.00: and

(C) Any person convicted of violating paragraph (3) of subsection (a) of this Code

section, five to 30 years imprisonment and a fine of not less than $50,000.00 nor more
than $250,000.00;

(3) If a judge reduces the mandatory minimum sentence pursuant to this subsection, the

judge shall specify on the record the circumstances for the reduction and the interests

served by such departure. Any such order shall be appealable by the State of Georgia

pursuant to Code Section 5-7-1.

(4) As used in this subsection, the term:

(A) 'Leader' means a person who planned and organized others and acted as a quiding

force in order to achieve a common goal.

(B) 'Weapon' shall have the same meaning as set forth in Code Section 16-11-127.1.

(c) The district attorney may move the sentencing court to impose a reduced or suspended

sentence upon any person who is convicted of a violation of this Code section who

provides substantial assistance in the identification, arrest, or conviction of any of his or

her accomplices, accessories, coconspirators, or principals. Upon good cause shown, the

motion may be filed and heard in camera. The judge hearing the motion may impose a

reduced or suspended sentence if he or she finds that the defendant has rendered such

substantial assistance.

(d) In the court's discretion, the judge may depart from the mandatory minimum sentence

specified in this Code section for a person who is convicted of a violation of this Code

section when the prosecuting attorney and the defendant have agreed to a sentence that is

below such mandatory minimum.

(e) Notwithstanding Code Section 16-13-2, any sentence imposed pursuant to this Code

section shall not be reduced by any earned time, early release, work release, leave, or other

H. B. 349
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sentence-reducing measures under programs administered by the Department of

Corrections, the effect of which would be to reduce the period of incarceration ordered by

the sentencing court or any form of pardon, parole, or commutation of sentence by the State

Board of Pardons and Paroles; provided, however, that during the final year of

incarceration, a defendant so sentenced shall be eligible to be considered for participation

in a Department of Corrections administered transitional center or work release program.”

SECTION 6.
Said part is further amended by adding a new Code section to read as follows:
"16-13-54.1.

When an offense in this part measures a controlled substance or marijuana by weight or

guantity, the defendant's knowledge of such weight or quantity shall not be an essential

element of the offense, and the state shall not have the burden of proving that a defendant

knew the weight or quantity of the controlled substance or marijuana in order to be

convicted of an offense.”

SECTION 7.
Title 17 of the Official Code of Georgia Annotated, relating to criminal procedure, is
amended by revising paragraph (2) of subsection (a), subparagraphs (a)(5)(A) and (a)(5)(C),
and adding a new paragraph to subsection (a) of Code Section 17-10-1, relating to fixing of
sentence, to read as follows:
"(2) Active probation supervision shall terminate in all cases no later than two years from
the commencement of active probation supervision unless specially extended or
reinstated by the sentencing court upon notice and hearing and for good cause shown;
provided, however, that in those cases involving the collection of fines, restitution, or
other funds, the period of active probation supervision shall remain in effect for so long
as any such obligation is outstanding, or until termination of the sentence, whichever first

occurs, and for those cases involving a conviction under Chapter 15 of Title 16, the

'‘Georgia Street Gang Terrorism and Prevention Act,' the period of active probation
supervision shall remain in effect until the termination of the sentence, but shall not
exceed five years unless as otherwise provided in this paragraph. Active probation
supervision shall not be required for defendants sentenced to probation while the
defendant is in the legal custody of the Department of Corrections or the State Board of

Pardons and Paroles. A

H. B. 349
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381 "(A) When Where a defendant has been sentenced to probation, the court shall retain
382 jurisdiction throughout the period of the probated sentence as provided for in subsection
383 (g) of Code Section 42-8-34. Without limiting the generality of the foregoing, the court
384 may shorten the period of active probation supervision or agmmintstrative unsupervised
385 probation stpervisters on motion of the defendant or on its own motion, or upon the
386 request of a probation supervisor, if the court determines that probation is no longer
387 necessary or appropriate for the ends of justice, the protection of society, and the
388 rehabilitation of the defendant. Prior to entering any order for shortening a period of
389 probation, the court shall afford notice to the victim or victims of all sex related
390 offenses or violent offenses resulting in serious bodily injury or death and, upon request
391 of the victim or victims so notified, shall afford notice and an opportunity for hearing
392 to the defendant and the prosecuting attorney.”

393 i

394

395

396

397 "(7) As used in this subsection, the term:

398 (A) 'Active probation supervision' means the period of a probated sentence in which
399 a probationer actively reports to his or her probation supervisor or is otherwise under
400 the direct supervision of a probation supervisor.

401 (B) 'Unsupervised probation' means the period of a probated sentence that follows
402 active probation supervision in which:

403 (i) All of the conditions and limitations imposed by the court remain intact;

404 (ii) A probationer may have reduced reporting requirements; and

405 (iii) A probation supervisor shall not actively supervise such probationer.”

406 SECTION 8.

407  Said title is further amended in Code Section 17-10-6.1, relating to punishment for serious
408 violent offenders, by revising subsection (b) and adding two new subsections to read as
409 follows:

410 "(b)(1) Except as provided in subsection (e) of this Code section Notwithstanding-any

411 otherprovistonsoftawtothe-contrary, any person convicted of the serious violent felony

412 of kidnapping involving a victim who is 14 years of age or older or armed robbery shall
413 be sentenced to a mandatory minimum term of imprisonment of ten years, and no portion
414 of the mandatory minimum sentence imposed shall be suspended, stayed, probated,

415 deferred, or withheld by the sentencing court ane-shal-net-be-redteedby-any-form-of
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(2) Exceptas provided in subsection (e) of this Code section Notwithstanding-arny-other
provistons-oftawto-the-contrary, the sentence of any person convicted of the serious

violent felony of:

(A) Kidnapping involving a victim who is less than 14 years of age;

(B) Rape;

(C) Aggravated child molestation, as defined in subsection (c) of Code Section 16-6-4,

unless subject to the provisions of paragraph (2) of subsection (d) of Code Section

16-6-4;

(D) Aggravated sodomy, as defined in Code Section 16-6-2; or

(E) Aggravated sexual battery, as defined in Code Section 16-6-22.2
shall, unless sentenced to life imprisonment, be a split sentence which shall include a
mandatory minimum term of imprisonment of 25 years, followed by probation for life:
No, and no portion of the mandatory minimum sentence imposed shall be suspended,
stayed, probated, deferred, or withheld by the sentencing court ert+edtced-by-any-form

(3) No person convicted of a serious violent felony shall be sentenced as a first offender
pursuant to Article 3 of Chapter 8 of Title 42, relating to probation for first offenders, or
any other provision of Georgia law relating to the sentencing of first offenders. The State
of Georgia shall have the right to appeal any sentence which is imposed by the superior
court which does not conform to the provisions of this subsection in the same manner as
is provided for other appeals by the state in accordance with Chapter 7 of Title 5, relating
to appeals or certiorari by the state.”

“(e) In the court's discretion, the judge may depart from the mandatory minimum sentence

specified in this Code section for a person who is convicted of a serious violent felony

when the prosecuting attorney and the defendant have agreed to a sentence that is below

such mandatory minimum.

(f)_Any sentence imposed pursuant to this Code section shall not be reduced by any earned

time, early release, work release, leave, or other sentence-reducing measures under

programs administered by the Department of Corrections, the effect of which would be to

reduce the period of incarceration ordered by the sentencing court or any form of pardon,

parole, or commutation of sentence by the State Board of Pardons and Paroles:; provided,

however, that during the final year of incarceration, a defendant so sentenced shall be

eligible to be considered for participation in a Department of Corrections administered

transitional center or work release program.”

H. B. 349
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SECTION 9.

Said title is further amended by revising subsection (c) of Code Section 17-10-6.2, relating

to punishment for sexual offenders, as follows:

“(c)(1) In the court's discretion, the court may deviate from the mandatory minimum
sentence as set forth in subsection (b) of this Code section, or any portion thereof, when

the prosecuting attorney and the defendant have agreed to a sentence that is below such

mandatory minimum or provided that:

(A) The defendant has no prior conviction of an offense prohibited by Chapter 6 of

Title 16 or Part 2 of Article 3 of Chapter 12 of Title 16, nor a prior conviction for any

offense under federal law or the laws of another state or territory of the United States

which consists of the same or similar elements of offenses prohibited by Chapter 6 of

Title 16 or Part 2 of Article 3 of Chapter 12 of Title 16;

(B) The defendant did not use a deadly weapon or any object, device, or instrument

which when used offensively against a person would be likely to or actually did result

in serious bodily injury during the commission of the offense;

(C) The court has not found evidence of a relevant similar transaction;

(D) The victim did not suffer any intentional physical harm during the commission of

the offense;

(E) The offense did not involve the transportation of the victim; and

(F) The victim was not physically restrained during the commission of the offense.
(2) If the court deviates in sentencing pursuant to this subsection, the judge shall issue
a written order setting forth the judge's reasons. Any such order shall be appealable by
the defendant pursuant to Code Section 5-6-34, or by the State of Georgia pursuant to

Code Section 5-7-1, unless the sentence imposed was pursuant to an agreement by the

prosecuting attorney and the defendant.”

SECTION 10.

Said title is further amended by revising subsection (b) of Code Section 17-10-7, relating to

punishment for repeat offenders, as follows:

"(b)(1) As used in this subsection, the term 'serious violent felony' means a serious
violent felony as defined in subsection (a) of Code Section 17-10-6.1.

(2) Exceptas provided in subsection (e) of Code Section 17-10-6.1, any Afy person who

has been convicted of a serious violent felony in this state or who has been convicted
under the laws of any other state or of the United States of a crime which if committed
in this state would be a serious violent felony and who after such first conviction
subsequently commits and is convicted of a serious violent felony for which such person

is not sentenced to death shall be sentenced to imprisonment for life without parole. Any

H. B. 349
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such sentence of life without parole shall not be suspended, stayed, probated, deferred,
or withheld, and any such person sentenced pursuant to this paragraph shall not be
eligible for any form of pardon, parole, or early release administered by the State Board
of Pardons and Paroles or for any earned time, early release, work release, leave, or any
other sentence-reducing measures under programs administered by the Department of
Corrections, the effect of which would be to reduce the sentence of life imprisonment
without possibility of parole, except as may be authorized by any existing or future

provisions of the Constitution.”

SECTION 11.

Said title is further amended by adding a new chapter to read as follows:

"CHAPTER 19

17-19-1.

(a) There is created the Georgia Council on Criminal Justice Reform for the purpose of

conducting periodic _comprehensive reviews of criminal laws, criminal procedure,

sentencing laws, adult correctional issues, juvenile justice issues, enhancement of probation

and parole supervision, better management of the prison population and of the population

in the custody of the Department of Juvenile Justice, and other issues related to criminal

and accountability courts. The Georgia Council on Criminal Justice Reform shall be

responsible for establishing performance measures that track the implementation of

criminal justice and juvenile justice reforms through the analysis of data collected under

law and shall propose additional reforms to further the reduction of recidivism, the

lowering of state expenses, and the maintenance of an effective and efficient Code that will

promote public safety.

(b) As used in this chapter, the term 'council' means the Georgia Council on Criminal

Justice Reform.

17-19-2.

(a) The Governor shall appoint all 15 members of the council which shall be composed of

one member of the Senate, one member of the House of Representatives, one member who

shall be either a Justice of the Supreme Court or a Judge of the Court of Appeals, one

superior court judge, one juvenile court judge, one district attorney, one criminal defense

attorney, one sheriff, the executive counsel to the Governor or his or her designee, the

director of the Governor's Office for Children and Families or his or her designee, and five

other members as determined by the Governor.

H. B. 349
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520 (b) Each member of the council shall be appointed to serve for a term of four years or until

521 his or her successor is duly appointed, except the members of the General Assembly, who

522 shall serve until completion of their current terms of office. A member may be appointed

523 to succeed himself or herself on the council. If a member of the council is an elected or

524 appointed official, the member, or his or her designee, shall be removed from the council

525 if the member no longer serves as such elected or appointed official.

526 (c) The Governor shall designate the chairperson of the council. The council may elect

527 other officers as it deems necessary. The chairperson of the council may designate and

528 appoint committees from among the membership of the council as well as appoint other

529 persons to perform such functions as he or she may determine to be necessary as relevant

530 to and consistent with this chapter. The chairperson shall only vote to break a tie.

531 (d) The council shall be attached for administrative purposes only to the Governor's Office

532 for Children and Families. The Governor's Office for Children and Families and the

533 Criminal Justice Coordinating Council shall provide staff support for the council. The

534 Governor's Office for Children and Families and the Criminal Justice Coordinating Council

535 shall use any funds specifically appropriated to it to support the work of the council.

536 17-19-3.

537 (a) The council may conduct meetings at such places and times as it deems necessary or

538 convenient to enable it to exercise fully and effectively its powers, perform its duties, and

539 accomplish the objectives and purposes of this chapter. The council shall hold meetings

540 at the call of the chairperson. The council shall meet not less than twice every year.

541 (b) A quorum for transacting business shall be a majority of the members of the council.

542 (c) Any legislative members of the council shall receive the allowances provided for in

543 Code Section 28-1-8. Citizen members shall receive a daily expense allowance in the

544 amount specified in subsection (b) of Code Section 45-7-21 as well as the mileage or

545 transportation allowance authorized for state employees. Members of the council who are

546 state officials, other than leqislative members, or state employees shall receive no

547 compensation for their services on the council, but they shall be reimbursed for expenses

548 incurred by them in the performance of their duties as members of the council in the same

549 manner as they are reimbursed for expenses in their capacities as state officials or state

550 employees. The funds necessary for the reimbursement of the expenses of state officials,

551 other than legislative members, and state employees shall come from funds appropriated

552 to or otherwise available to their respective departments. All other funds necessary to carry

553 out the provisions of this chapter shall come from funds appropriated to the Senate and the

554 House of Representatives.

H. B. 349
-16 -



555
556
557
558
559
560
561
562
563
564
565
566
567
568
569
570
571
572
573
574
575
576
577
578
579
580
581
582
583

584
585
586

13 HB 349/AP
17-19-4.

(a) The council shall have the following duties:

(1) To periodically, and at least every two years, review the conditions, needs, iSsues,

and problems related to criminal justice; issue a report on the same to the executive

counsel of the Governor, the Office of Planning and Budget, and the chairpersons of the

House Committee on Appropriations, the Senate Appropriations Committee, the House

Committee on Judiciary, and the Senate Judiciary Committee; and recommend any action

or proposed leqgislation which the council deems necessary or appropriate. Nothing

contained in the council's report shall be considered to authorize or require a change in

any law without action by the General Assembly:

(2) To evaluate and consider the best practices, experiences, and results of legislation in

other states with reqard to children, adults, and families involved in the juvenile or

superior court or equivalent systems: and

(3) To identify and recommend whether and when any state law should be modified to

conform, whenever desirable, to federal legislation.

(b) The council shall have the following powers:

(1) To evaluate how the laws and programs affecting the criminal justice system in this

state are working;

(2) Torequest and receive data from and review the records of appropriate state agencies

and courts to the greatest extent allowed by state and federal law;

(3) _To accept public or private grants, devises, and bequests:

(4) To authorize entering into contracts or agreements through the council's chairperson

necessary or incidental to the performance of its duties;

(5) To establish rules and procedures for conducting the business of the council; and

(6) To conduct studies, hold public meetings, collect data, or take any other action the

council deems necessary to fulfill its responsibilities.

(c) The council shall be authorized to retain the services of attorneys, consultants, subject

matter experts, economists, budget analysts, data analysts, statisticians, and other

individuals or organizations as determined appropriate by the council.

17-19-5.

This chapter shall be repealed effective June 30, 2018, unless continued in effect by the

General Assembly prior to that date.”

H. B. 349
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SECTION 12.
Part 7 of Article 7 of Chapter 3 of Title 20 of the Official Code of Georgia Annotated,
relating to HOPE scholarships and grants, is amended by revising Code Section 20-3-519.6,
relating to HOPE GED vouchers, as follows:
"20-3-519.6.

Subject to the amounts appropriated by the General Assembly and provisions relating to
the shortfall reserve in Code Section 50-27-13, a HOPE GED voucher in the amount of
$500.00 shall be available once to each student receiving a general educational
development (GED) diploma awarded by the Department of Technical and Adult
Education, now known as the Technical College System of Georgia, after June 30, 1993.
Such voucher shall be issued to such student upon enroliment in any eligible postsecondary
institution in Georgia within 24 months from the date the general educational development
(GED) diploma was awarded to the student and may only be used to cover postsecondary

costs of attendance at such institution; provided, however, that for an individual who

becomes eligible for such voucher while he or she is incarcerated in a penal institution in

this state, such voucher may be used by such individual within 24 months from the date of

release from the penal institution.”

SECTION 13.
Article 2 of Chapter 8 of Title 24 of the Official Code of Georgia Annotated, relating to
admissions and confessions, is amended by revising Code Section 24-8-820, relating to
testimony as to child's description of sexual contact or physical abuse, as follows:
"24-8-820.

A statement made by a child under-the-age-of-14-years younger than 16 years of age
describing any act of sexual contact or physical abuse performed with or on the such child

by another or with or on another in the presence of such child shall be admissible in
evidence by the testimony of the person to whom made if the ektteHsavattable-to-testify

Re—bBroceetHae A6 Ae—eOH 218 o ho— o EHT SREE O N atao = BEOVHEE

sufftetentindicta-of rettabtity proponent of such statement provides notice to the adverse

party prior to trial of the intention to use such out-of-court statement and such child testifies

at the trial, unless the adverse party forfeits or waives such child's testimony as provided

in this title, and, at the time of the testimony regarding the out-of-court statements, the

person to whom the child made such statement is subject to cross-examination regarding

the out-of-court statements.”
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SECTION 14.
Code Section 35-3-37 of the Official Code of Georgia Annotated, relating to review of
individual's criminal history record information, definitions, and privacy considerations, is
amended by revising paragraph (1) of subsection (j) and subsection (n) as follows:
"(1)(1) When an individual had a felony eharges charge dismissed or nolle prossed or was
found not guilty of felerny-¢charges such charge but was convicted of a misdemeanor
offense eroffensesarisingoutofthesame underlyingtransactionoroectrrence that was

not a lesser included offense of the felony charge, such individual may petition the

superior court in the county where the arrest occurred to restrict access to criminal history
record information for steh the felony eharges charge within four years of the arrest.
Such court shall maintain jurisdiction over the case for this limited purpose and duration.
Such petition shall be served on the arresting law enforcement agency and the
prosecuting attorney. If ahearing is requested, such hearing shall be held within 90 days
of the filing of the petition. The court shall hear evidence and shall grant an order
restricting such criminal history record information if the court determines the-charges

nee that the

misdemeanor conviction was not a lesser included offense of the felony charge and that

the harm otherwise resulting to the individual clearly outweighs the public interest in the

criminal history record information being publicly available.”

"(n)(1) Except as provided in subsection (j) of this Code section, as As to arrests

occurring before July 1, 2013, an individual may, in writing, request the arresting law
enforcement agency to restrict the criminal history record information of an arrest,
including any fingerprints or photographs taken in conjunction with such arrest.
Reasonable fees shall be charged by the arresting law enforcement agency and the center
for the actual costs of restricting such records, provided that such fee shall not exceed
$50.00.

(2) Within 30 days of receipt of such written request, the arresting law enforcement
agency shall provide a copy of the request to the prosecuting attorney. Within 90 days
of receiving the request, the prosecuting attorney shall review the request to determine
if he-or-she-agreesto the request meets the criteria set forth in subsection (h) of this Code
section for record restriction, and the prosecuting attorney shall notify the arresting law

enforcement agency of his or her decision within such 90 day period. If the prosecuting

attorney denies such request, he or she shall cite with specificity the reason for such

denial in writing and attach to such denial any relevant documentation in his or her

possession used to make such denial. There shall be a presumption that the prosecuting

attorney does not object to the request to restrict the criminal history record information

if he or she fails to respond to the request for a determination within the 90 day period set

H. B. 349
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forth in this paragraph. The arresting law enforcement agency shall inform the individual

of the prosecuting attorney's decision, and, if record restriction is approved by the
prosecuting attorney, the arresting law enforcement agency shall restrict the criminal
history record information within 30 days of receipt of the prosecuting attorney's
decision.

(3) Ifaprosecuting attorney declines an individual's request to restrict access to criminal
history record information, such individual may file a civil action in the superior court
where the entity is located. A copy of the civil action shall be served on the entity and
prosecuting attorney for the jurisdiction where the civil action is filed, and they may

become parties to the action. A decision of the prosecuting attorney to decline a request

to restrict access to criminal history record information shall net be upheld H—t+s

determined unless the individual demonstrates by clear and convincing evidence that the

arrest is eligible for record restriction pursuant to subsection (h) of this Code section and

the harm otherwise resulting to the privacy of the individual clearly outweighs the public
interest in the criminal history record information being publicly available.

(4) To restrict criminal history record information at the center, an individual shall
submit a prosecuting attorney's approved record restriction request or a court order issued
pursuant to paragraph (3) of this subsection to the center. The center shall restrict access
to such criminal history record information within 30 days frem of receiving such

information.”

SECTION 15.
Article 3A of Chapter 5 of Title 40 of the Official Code of Georgia Annotated, relating to
suspension of driver's license for certain drug offenses, is amended by revising subsections
(@), (b), and (e) of Code Section 40-5-75, relating to suspension of license by operation of
law, as follows:

"(a) Except as provided in Code Section 40-5-76, the Fhe driver's license of any person

convicted of any violation of Article 2 of Chapter 13 of Title 16, the '‘Georgia Controlled

Substances Act,' including, but not limited to, possession, distribution, manufacture,
cultivation, sale, transfer of, trafficking in, the attempt or conspiracy to possess, distribute,
manufacture, cultivate, sell, transfer or traffic in a controlled substance or marijuana, or the
law of any other jurisdiction, shall by operation of law be suspended, and such suspension
shall be subject to the following terms and conditions:
(1) Upon the first conviction of any such offense, with no arrest and conviction of and
no plea of nolo contendere accepted to such offense within the previous five years, as
measured from the dates of previous arrests for which convictions were obtained to the

date of the current arrest for which a conviction is obtained, the period of suspension shall
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be for not less than 180 days. At the end of 180 days, the person may apply to the
department for reinstatement of his or her driver's license. Such license shall be
reinstated only if the person submits proof of completion of a DUI Alcohol or Drug Use
Risk Reduction Program and pays to the Bepartment-of Driver-Services department a
restoration fee of $210.00 or $200.00 when such reinstatement is processed by mail. For
purposes of this paragraph, a plea of nolo contendere by a person to a charge of any drug
related offense listed in this subsection shall, except as provided in subsection (c) of this
Code section, constitute a conviction;
(2) Upon the second conviction of any such offense within five years, as measured from
the dates of previous arrests for which convictions were obtained to the date of the
current arrest for which a conviction is obtained, the period of suspension shall be for
three years, provided that after one year from the date of the conviction, the person may
apply to the department for reinstatement of his or her driver's license by submitting proof
of completion of a DUI Alcohol or Drug Use Risk Reduction Program and paying to the
Departmentof DriverServices department a restoration fee of $310.00 or $300.00 when
such reinstatement is processed by mail. For purposes of this paragraph, a plea of nolo
contendere and all previous pleas of nolo contendere within such five-year period of time
shall constitute a conviction; and
(3) Upon the third or subsequent conviction of any such offense within five years, as
measured from the dates of previous arrests for which convictions were obtained to the date
of the current arrest for which a conviction is obtained, such person's license shall be
suspended for a period of five years. At the end of two years, the person may apply to the
department for a three-year driving permit upon compliance with the following conditions:
(A) Such person has not been convicted or pleaded nolo contendere to any drug related
offense, including driving under the influence, for a period of two years immediately
preceding the application for such permit;
(B) Such person submits proof of completion of a licensed drug treatment program.
Such proof shall be submitted within two years of the license suspension and prior to
the issuance of the permit. Such licensed drug treatment program shall be paid for by
the offender. The offender shall pay a permit fee of $25.00 to the department;
(C) Such person submits proof of financial responsibility as provided in Chapter 9 of
this title; and
(D) Refusal to issue such permit would cause extreme hardship to the applicant. For
the purposes of this subparagraph, the term 'extreme hardship' means that the applicant
cannot reasonably obtain other transportation, and, therefore, the applicant would be

prohibited from:
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(1) Going to his or her place of employment or performing the normal duties of his
or her occupation;
(i1) Receiving scheduled medical care or obtaining prescription drugs;
(iii) Attending a college or school at which he or she is regularly enrolled as a
student; or
(iv) Attending regularly scheduled sessions or meetings of support organizations for
persons who have addiction or abuse problems related to alcohol or other drugs,
which organizations are recognized by the commissioner.
At the end of five years from the date on which the license was suspended, the person
may apply to the department for reinstatement of his or her driver's license by submitting
proof of completion of a DUI Alcohol or Drug Use Risk Reduction Program and paying
to the Pepartmentof DriverServices department a restoration fee of $410.00 or $400.00
when such reinstatement is processed by mail. For purposes of this paragraph, a plea of
nolo contendere and all previous pleas of nolo contendere within such five-year period
of time shall constitute a conviction.”
"(b) Except as provided in Code Section 40-5-76, whenever Whenever a person is

convicted of possession, distribution, manufacture, cultivation, sale, transfer of, the attempt

or conspiracy to possess, distribute, manufacture, cultivate, sell, or transfer a controlled
substance or marijuana, or driving or being in actual physical control of any moving
vehicle while under the influence of such substance in violation of subsection (b) of Code
Section 16-13-2, subsection (a), (b), or (j) of Code Section 16-13-30, or Code Section
16-13-33; paragraph (2), (4), or (6) of subsection (a) of Code Section 40-6-391; or the law
of any other jurisdiction, the court in which such conviction is had shall require the
surrender to it of any driver's license then held by the person so convicted, and the court
shall thereupon forward such license and a copy of its order to the department within ten
days after the conviction. The periods of suspension provided for in this Code section shall
begin on the date of surrender of the driver's license or on the date that the department
processes the conviction or citation, whichever shall first occur.”

"(e) Notwithstanding any other provision of this Code section or any other provision of this
chapter, any person whose license is suspended pursuant to this Code section shall not be
eligible for early reinstatement of his or her license and shall not be eligible for a limited
driving permit, but such person's license shall be reinstated only as provided in this Code

section or Code Section 40-5-76."

SECTION 16.

Said article is further amended by adding a new Code section to read as follows:
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"40-5-76.

A judge presiding in a drug court division or mental health court division may order the

department to restore a defendant's driver's license that has been or should be suspended

pursuant to Code Section 40-5-75, suspend such license, or issue a defendant a limited

driving permit in accordance with the provisions set forth in subsections (c) and (d) of

Code Section 40-5-64 or with whatever conditions the court determines to be appropriate

under the circumstances as a reward or sanction to the defendant's behavior in such court

division. The court shall determine what fees, if any, shall be paid to the department for

such reward or sanction, provided that such fee shall not be greater than the fee normally

imposed for such services.”

SECTION 17.
Title 42 of the Official Code of Georgia Annotated, relating to penal institutions, is amended
in Code Section 42-1-1, relating to definitions, by repealing paragraphs (1) and (2) and
redesignating paragraphs (3) through (9) as paragraphs (1) through (7), respectively.

SECTION 18.
Said title is further amended in subsection (a) of Code Section 42-8-35, relating to terms and
conditions of probation, by deleting "and™ at the end of paragraph (15), by replacing the
period with *; and™ at the end of paragraph (16), and by adding a new paragraph (17) to read
as follows:

"(17) Pay for the cost of drug screening. The Department of Corrections shall assess and

collect fees from the probationer for such screening at levels set by requlation of the

Department of Corrections.”

SECTION 19.
Said title is further amended in Code Section 42-9-43, relating to information to be
considered by the State Board of Pardons and Paroles generally, by redesignating subsections
(b) through (e) as subsections (c) through (f), respectively, and by adding a new subsection
(b) to read as follows:

"(b)(1) As used in this subsection, the term:

(A) 'Debilitating terminal illness' means a disease that cannot be cured or adequately

treated and that is reasonably expected to result in death within 12 months.

(B) 'Entirely incapacitated’ means an offender who:

(1) Requires assistance in order to perform two or more necessary daily life functions

or who is completely immobile; and
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(i1) Has such limited physical or mental ability, strength, or capacity that he or she

poses an extremely low risk of physical threat to others or to the community.

(C) 'Necessary daily life function' means eating, breathing, dressing, grooming,

toileting, walking, or bathing.

(2) The board may issue a medical reprieve to an entirely incapacitated person suffering

a progressively debilitating terminal illness in accordance with Article 1V, Section 11,

Paragraph 1l of the Constitution.”

SECTION 20.
Code Section 49-5-183.1 of the Official Code of Georgia Annotated, relating to notice to
alleged child abuser of classification, procedures, notification to division, and children under
14 years of age not required to testify, is amended by revising subsection (i) as follows:
"(i) No child underthe-age-oft4 younger than 16 years of age shall be compelled to appear
to testify at any hearing held pursuant to this Code section. If a child treder-the-age-of-14
younger than 16 years of age testifies voluntarily, such testimony shall be given in

compliance with procedures analogous to those contained in Code Section 17-8-55.
Nothing in this article shall prohibit introducing a child's statement in a hearing held

pursuant to this Code section if the statement meets the criteria of Code Section 24-8-820."

SECTION 21.
This Act shall become effective on July 1, 2013, and shall apply to offenses which occur on
or after that date. Any offense occurring before July 1, 2013, shall be governed by the statute

in effect at the time of such offense.

SECTION 22.

All laws and parts of laws in conflict with this Act are repealed.
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